Borella who advised or implied to Mr. Bjes that he had an absolute right
to invoke his individual safety rights and could refuse to operate the
machine in question.  Given all of these circumstances, I conclude and
find that the safety complaint made by Mr. Bjes was made in good faith,
and was not made to avoid operating the shuttle car to which he was
assigned until something better could come along.

The Reasonableness of Mr. Bjes' Refusal to Operate the Shuttle Car

The record in this case reflects that at the .time of his discharge
Mr. Bjes had worked for the respondent for some six years.  There is
nothing to suggest that prior to the incident over the shuttle car that
Mr. Bjes was other than a good worker, that he was a chronic complainer,
or that he had ever refused a work assignment.

In addition to the testimony by Mr. Bjes with regard to the
difficulties he was experiencing in operating the shuttle car in second
gear (fast mode), there is the testimony by safety committeeman Borella
that after Mr. Bjes demonstrated his difficulties in operating the machine
on July 30, in the presence of MSHA Inspector Burke, he (Borella) agreed
with Mr. Bjes1 assessment that his continued operation of the shuttle car
in question presented a safety hazard. Mr. Borella communicated his
agreement directly to Mr. Bjes and advised him that he could invoke his
individual safety rights and refuse to operate the machine.  Mine Superintendent
Hofrichter confirmed that Inspector Burke sat in the machine in question,
took some measurements, and advised him that "it could be hazardous" and
that he should address the problems dealing with the machine seats, pedals,
and the overhead canopy.

Prior to July 30, Mr. Bjes advised shift foreman William Ross that
he has having a problem operating the No. 9 shuttle car.  Although Mr. Ross
indicated that he saw nothing unsual 'about the manner in which Mr. Bjes
was running the car on July 28, he confirmed that when he flagged Mr. Bjes
down to inquire about any problems Mr. Bjes did tell him. that he
could not operate the car in second gear because he could not reach the
brake pedal. Just as Mr. Bjes was about to demonstrate his difficulties,
Mr. Ross was called away to the telephone and left the area, and did not
return until the July 30 meeting in the section.

Section foreman Wayne Ross confirmed that as early as July 28,
Mr. Bjes would only run the machine in low gear.  He also confirmed that
continuous mining machine operator Wall had complained about Mr. Bjes
"taking his time" while changing his seat position in his car during the
loading process while in retreat mining, and that Mr. Wall considered
this to be unsafe since he wanted the shuttle cars to come in and out
quickly during the loading process. Although Mr. Ross indicated that
Mr, Wall complained about the manner in which Mr. Bjes operated the
shuttle car, and attributed certain statements in this regard to Mr. Wall,
Mr. Wall was not called as a witness and did not testify.  Under the
circumstances, I have given little weight to Mr. Wall's purported  similar.     Further,   respondent points  to  the  fact   that miners
